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Hydrocarbon Development in the Ultra-Deepwater
Boundary Region of the Gulf of Mexico: Time to
Reexamine a Comprehensive U.S.-Mexico
Cooperation Agreement
RICHARD J. McLAUGHLIN
Harte Research Institute for Gulf of Mexico Studies
Texas A & M University
Corpus Christi, Texas
Finding and exploiting oil and gas resources in the ultra-deepwater areas of the Gulf of
Mexico is occurring at an accelerated pace. New discoveries have recently been made
in a large geological structure known as the Lower Tertiary Wilcox Trend that is located
in the U.S.-Mexico Maritime Boundary Region. However, due to the transboundary
characteristics of many of these hydrocarbons, some form of bi-national cooperation is
necessary to effectively manage the shared resources, protect the oceanic environment
and comply with evolving norms of international law before commercial production can
begin. Well-established international customary norms prohibit unilateral exploitation
of transboundary oil and gas resources. Consequently, it is important for the two nations
to address these issues today rather than putting them off until they become a critical
political problem in their bilateral relations.
Keywords continental shelf, Gulf of Mexico, managing transboundary resources, oil
and gas, United Nations Law of the Sea Convention, U.S-Mexico cooperation

Hydrocarbon Development in the Ultra-Deep Gulf of Mexico
Introduction
Discoveries of hydrocarbon resources in the ultra-deepwater areas of the Gulf of Mexico are
occurring at an accelerated pace.1 A huge new offshore find made public in September 2006
has been projected to boost current U.S. oil reserves by as much as 50 percent.2 This and a
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number of other recent major discoveries are generating significant industry interest in the
deepest frontier areas along the U.S.-Mexico maritime boundary. However, this optimism
must be tempered by the recognition that efficient development and conservation of these
important resources will be hindered by the uncertain and confused legal and policy regime
currently governing transboundary hydrocarbons in the deepest portions of the Gulf.
This article examines the geographical location and commercial potential of these
newly discovered ultra-deepwater production zones. It analyzes evolving customary and
conventional legal norms that encourage cooperation in the exploration and exploitation of
transboundary hydrocarbon resources such as those found in the maritime boundary region
of the Gulf of Mexico. Existing legal and political obstacles to improved collaboration are
also highlighted. Additionally, this article reexamines provisions of the Puerta Vallarta Draft
Treaty,3 originally created in 1991, as a potential framework for cooperative management
between the United States and Mexico. The article concludes by recommending future
actions that will improve the prospects of creating an effective joint development mechanism
for transboundary hydrocarbons in the Gulf of Mexico.

Status of Ultra-Deepwater Development
Despite tremendous costs and risks associated with deep-water exploration and production,
the United States is encouraging the development of hydrocarbon resources in deeper and
more remote parts of the Gulf for a variety of reasons. First, soaring global oil prices make
expensive ultra-deep drilling technologies more cost competitive.4 Second, legal constraints
prohibiting offshore exploration in large portions of U.S. coastal waters and diminishing
production in existing offshore fields require that more focus be placed on deepwater
areas of the Gulf where drilling is allowed.5 Third, there is a growing and broad-based
recognition that the United States is dangerously dependent on energy supplies imported
from geopolitically unstable parts of the world and must quickly move to domestic sources
of hydrocarbons, alternative fuels, and renewable energy supplies.6
Mexico is also aggressively searching for new sources of oil in the deepwaters of the
Gulf. Production at its largest producing area, the Cantarell offshore oil field located in the
shallow Bay of Campeche, is expected to decline from its current 2.1 million barrels per
day to between 1.4 million and 520,000 barrels per day by 2008.7 The oil industry provides
over one third of Mexico’s government revenues and any decline in current production
levels will likely have dire consequences on the nation’s economy.8 A decline may also
impact the United States because it has been suggested that a significant reduction in oil
revenues will leave the Mexican government with less money to deal with domestic issues
and may prompt more of its citizens to contemplate emigrating north to the United States.9
On the positive side, geologic studies have shown that the deepwater and ultradeepwater areas of the Gulf of Mexico contain huge quantities of hydrocarbons. Industry
estimates range as high as 50 billion barrels of crude oil equivalent (BOE).10 These potential
reserves are located on both sides of the U.S./Mexico maritime boundary. The U.S. has
drilled more than 900 exploration wells in the its portion of the deepwater Gulf during the
past decade.11 The most recent oil and gas lease sale in August 2006 was the best in nine
years, with 67 percent of all tracts in water depths of greater than 400 meters.12
Much of this industry interest can be attributed to a recent series of important
discoveries in a large geological structure known as the Lower Tertiary Wilcox Trend
(hereinafter “Wilcox Trend”). During the past five years, more than 12 billion barrels of
oil in place have been discovered in this giant 34,000 square mile region that straddles the
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maritime boundary between the United States and Mexico.13 Nine of 13 exploratory wells
that have been drilled in the Wilcox Trend have resulted in recoverable oil, an incredible
69 percent success rate.14
In contrast, Mexico is just beginning to explore its deepwater regions. It has acquired
seismic surveys of promising areas of the Gulf and has drilled a small number of wells
out to a depth of about 3,000 feet.15 One industry analyst, referring to the deepwaters
and ultra-deepwaters of Mexico, asserted, “there are not many untouched basins around
the world. In fact I can’t think of any untouched basins around the world, with such high
potential that remain unexplored.”16

Obstacles to Development
Despite its extraordinary potential, exploring and exploiting the ultra-deepwater hydrocarbon resources of the Gulf of Mexico present daunting technological and financial challenges.
Rigs in the deepest waters carry price tags of between $1 and $2 billion, and it costs between
$50 and $100 million to drill a single well.17 Despite the tremendous cost and time associated
with ultra-deepwater research and development, the potential rewards of discovering a
huge play18 has encouraged so-called major and non-major companies to participate in
ultra-deepwater discovery efforts.19 In addition, financial incentives contained in the 1995
Deepwater Royalty Relief Act (DWRRA) reduce the risks substantially.20 Through 2005,
there have been 219 discoveries in the U.S. Gulf of Mexico in waters deeper than 1,000
feet.21 Of these discoveries, 49 lie at depths greater than 5,000 feet.22
Unlike the United States, Mexico is not currently capable of exploiting hydrocarbon
resources in the deeper waters of the Gulf. Mexico’s state-run oil company, Petroleos
Mexicanos (Pemex), has publicly stated that it will need investments of an additional $15
billion annually to be in a position to develop its ultra-deepwater hydrocarbons.23 It will
also need technical expertise and access to U.S.-based infrastructure, such as pipelines,
that are currently controlled by major oil companies. However, efforts to attract foreign
participation have been obstructed by Mexico’s domestic legal system.
Most importantly, article 27 of Mexico’s Constitution provides that the state has
“inalienable” ownership of its subsoil resources.24 This has been interpreted to mean
the state cannot sell any part of those resources and prohibits foreign private investment
in any type of joint venture or partnership with Pemex.25 Citing article 27, a number
of international oil companies have rejected Pemex’s offers to bid on contracts relating
to its ultra-deepwater exploration activities. According to these oil company officials, the
contracts “do not recognize the high cost and high risk of deep water.”26 Informed observers
believe it is unlikely that Mexico will be able to acquire the investments and technology
it needs to develop its ultra-deepwater hydrocarbon reserves in the absence of significant
legal reform relating to foreign participation in the nation’s oil and gas industry.27
Technological advancements and market conditions have finally reached a point in
which production of hydrocarbons in the ultra-deepwater U.S.-Mexico boundary region of
the Gulf of Mexico is commercially feasible. However, before actual production begins,
both nations must ensure that their activities are in strict compliance with the principles of
international law and in conformance with evolving standards of environmental stewardship.
Taking into account the transboundary characteristics of many of these hydrocarbons, some
form of bi-national cooperation is necessary to effectively manage the shared resources,
protect the oceanic environment, and comply with evolving norms of international law.28
It is important that the United States and Mexico address these issues today rather
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than putting them off until they become a critical political problem in their bilateral
relations.

Need to Reevaluate the Puerto Vallarta Draft Treaty
The economic potential of the hydrocarbon resources in the maritime border region of
the Gulf as well as the benefits of their collaborative management have been recognized
for many years.29 In fact, in 1991, a group of distinguished scholars produced the model
Puerto Vallarta Draft Treaty (PVD Treaty) to assist the two nations to better coordinate
transboundary oil and gas development in the Gulf of Mexico.30 A detailed examination of
this draft treaty is provided in Part E.
The purpose of the PVD Treaty was to “prevent future conflicts in maritime
hydrocarbon-producing areas and to promote harmonious exploitation by both national
parties.”31 The Treaty represented a very important initial effort at developing a conventional
legal regime to coordinate the hydrocarbon development activities of two nations with
totally different legal philosophies in the field of natural resources.32 Mexico’s legal regime
provides for exclusive state participation in all aspects of natural resource exploration and
exploitation.33 In contrast, the United States allows private participation of any nationality
through leasing policies and governmental regulation.34 The PVD Treaty recognized these
differences and attempted to integrate both systems into its framework provisions.35
Sadly, the PVD Treaty did not receive the attention that it deserved from policymakers
in either the United States or Mexico. Several things probably contributed to this lack of
interest, including the fact that the existence of significant quantities of hydrocarbons was
not confirmed until exploratory wells were drilled in the ultra-deepwater maritime boundary
region in the early 2000s.36 Prior to that, all predictions of the size and quality of reserves
were speculative and lacked any need of urgent attention. Second, commercial production,
if it were to occur at all, was viewed as decades away because of the water depth and
remoteness of the resources and because of the depressed price of oil and gas at the time.37
Third, it is broadly assumed by policymakers that political controversy will inevitably
accompany any effort that may be perceived as weakening the sovereign authority of
Mexico to assert exclusive control over its natural resources within its territory and that such
controversy should be avoided.38 Fourth, at the time of the PVD Treaty, there was probably
an assumption that any hydrocarbon reservoirs that actually straddled the international
boundary did not warrant significant attention because they were inconsequential in size
compared to those reservoirs that were located entirely within the territories of each nation.
A variety of events that have occurred since the early 1990s, when the PVD Treaty was
drafted, strongly counter these assumptions. For example, growing economic, political, and
national security pressures in the United States and Mexico that call on the nations to rapidly
develop the hydrocarbon resources in ultra-deep areas of the Gulf coupled with evolving
changes in the normative content of international law create incentives for cooperation that
were not in place when the PVD Treaty was first published 15 years ago. Significant new
discoveries of hydrocarbons in the Perdido Foldbelt and Walker Ridge plays of the Wilcox
Trend, which straddles the U.S.-Mexico maritime boundary, also accelerate the need for
cooperation39 (see Figure 1).
Moreover, international law mandates that the nations collaborate in the management
of the “Western Gap,” a legally distinct portion of the Wilcox Trend that is located beyond
the 200-mile Exclusive Economic Zones of the two nations.40 In 2000, the U.S. and Mexico
completed a treaty that divided the Western Gap between them and created a unique 2.8
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Figure 1. Wilcox Trend (based on MMS, Deepwater Gulf of Mexico 2006: America’s Expanding
Frontier p. 12).

nautical mile-wide buffer zone containing straddling pools of oil and gas41 (see Figure 2).
This article will argue that in light of these changed circumstances there is now an urgent
need for the United States and Mexico to cooperate in the management of transboundary
hydrocarbon resources and that it would be helpful to reexamine the PVD Treaty as a
foundation for future negotiations.

Description of the Transboundary Hydrocarbon Resources in the
U.S.-Mexico Maritime Boundary Region
Wilcox Trend
The Wilcox Trend is a geologic formation that underlies much of the Gulf of Mexico’s
maritime boundary region. The Trend contains a thick hydrocarbon-rich sand section
deposited in the Lower Tertiary period (from 66 to 38 million years ago). Most of the
oil produced to date in the Gulf of Mexico is trapped in deposits from the later Miocene
period (24 million years and later).42 Commercially viable reserves in the older and deeper
rocks of the Lower Tertiary period were only recently discovered and promise even more
play potential than Miocene deposits.43
These Lower Tertiary reservoirs are located in some of the deepest waters in the
Gulf ranging from about 6,000- to 10,000-foot depth. Tapping into these Lower Tertiary
reservoirs will require wells of 30,000-foot depth or more. Despite the technological
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Figure 2. Western Gap buffer zone and leases.

difficulties and high costs associated with drilling in such deep and remote areas, industry
analysts believe that existing appraisal wells indicate sufficient commercial potential to
warrant the high costs.44
An important feature of the recent discoveries on the Wilcox Trend is that they are
widely dispersed over the entire geologic structure, a distance of several hundred miles or
more. Major discoveries are located from the Walker Ridge area in the eastern portion to the
Alaminos Canyon area in the far western portion. Another recent discovery, the Kaskida
well, yielded the second-thickest oil bearing zone ever found in the Gulf of Mexico.45
Kaskida is located roughly in the middle of the Wilcox Trend in Keithley Canyon. These
initial efforts indicate that many additional discoveries in the region, on both sides of the
international boundary, are likely in coming years.
The larger Wilcox Trend contains two especially important plays, the Perdido Foldbelt
and the Walker Ridge.
Perdido Foldbelt. Located about 125 miles east of the South Texas mainland near the
U.S.-Mexico maritime boundary is an especially promising ultra-deep water area known
as the Perdido Foldbelt. This foldbelt is a series of northeast-southwest trending anticlines
that are a deep basin component of the Wilcox Trend.46 To date, there have been more than
six major discoveries in the Alaminos Canyon region of the Perdido Foldbelt, containing a
combined one billion BOE or more.47 Over 20 years ago, petroleum geologists identified
the Perdido Foldbelt as likely containing the largest and most attractive structural traps
for significant quantities of oil and gas in the deepwater regions of the Western Gulf of
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Mexico.48 Recent discoveries have justified those predictions and have placed the play at
the forefront of ultra-deepwater exploration regions.
The Perdido Foldbelt extends south more than 100 miles beyond the U.S.-Mexican
maritime boundary. Given the declining opportunities in its existing shallow-water offshore
fields, Mexico has asserted that production from ultra-deep water is an important part of its
energy future.49 After undertaking extensive 3D seismic surveys and drilling three wildcat
wells of the area, Pemex recently announced that it will drill 11 exploratory wells near the
U.S.-Mexico border opposite the prolific Alaminos Canyon group of discoveries on the
U.S. side50 (see Figure 1).
Production of hydrocarbons in the ultra-deep waters of the Perdido Foldbelt is
significantly hindered by the lack of supporting infrastructure in this remote part of the
Gulf. Shell Offshore plans to begin production on the Great White, Tobago, and Silvertip
discoveries in 2010.51 The nearest pipelines are about 50 miles away at ExxonMobil’s
Hoover-Diana complex and there are no immediate plans to expand this infrastructure
south to service the Alaminos Canyon discoveries.52 Some observers have speculated that
this region could be the location of the Gulf of Mexico’s first floating, production, storage,
and offloading vessel (FPSO), which would alleviate the need for pipelines.53 However, no
public announcements have been made regarding any plans for a FPSO and there has been
no request to the Minerals Management Service for a permit.54
Complying with customary and conventional norms of international law may also
impede the development of these transboundary offshore oil and gas fields. The Perdido
Foldbelt straddles the U.S.-Mexico maritime boundary and it is currently unclear precisely
what rights and obligations each nation has regarding ownership and management of the
transboundary fugacious resources located on its side of the boundary.55 Unlike most natural
resources, transboundary fugacious resources may be located in one nation one day, but
migrate to another nation on the next. For example, the United States may pump oil from
a transboundary pool, causing the oil to migrate across the boundary and thereby deprive
the co-owning nation, Mexico, of its potential share of the resource.56
Walker Ridge. The second major ultra-deepwater play in the Wilcox Trend is Walker
Ridge. To great public fanfare, industry representatives announced in September 2006
that potentially massive amounts of hydrocarbons are located in the Walker Ridge play.57
Successful flow tests showing 6,000 barrels of crude oil a day from the Jack II well alone
have been touted as the largest new domestic source of oil since the discovery of the
Alaska’s North Slope more than 30 years ago.58 Analysts have estimated that the Walker
Ridge finds could boost the nation’s current reserves of 29.3 billion barrels by 50 percent.59
Just as in the Perdido Foldbelt, it is unclear how many years it may take before sufficient
supporting infrastructure is extended to this portion of the Gulf of Mexico to permit full
commercial production. However, the Cascade project is scheduled to begin commercial
production in 2009, becoming the first Wilcox Trend discovery to come on line.60
While existing wells located in the Walker Ridge are not as close to the boundary with
Mexico as those in the Perdido Foldbelt, it is likely that future discoveries will be made in
areas much closer to the border. Consequently, there are important reasons to begin to plan
for the possibility of transboundary reservoirs on the eastern portion of the Wilcox Trend,
just as in the Perdido Foldbelt to the west.
Western Gap. A third transboundary region of the Gulf of Mexico that is receiving increased
attention from the international oil and gas industry is the area known as the “Western Gap,”
which lies on the Wilcox Trend approximately halfway between the Yucatan Peninsula and
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the coast of Texas. The Western Gap is a region slightly smaller than the State of New Jersey
that falls outside of the 200-mile exclusive economic zones (EEZs) of the United States
and Mexico. Geological surveys suggest that favorable conditions exist for the occurrence
of oil and natural gas resources in many parts of the Western Gap region.61 Because of
its unique international location and hydrocarbon potential, access to the Western Gap is
of extreme importance to both nations for legal, economic, environmental, and national
security purposes.
International law provides exclusive coastal state dominion and control over the seabed
resources of the continental shelf beyond 200 miles.62 After scientific studies provided
evidence that the Gap qualifies as part of each nation’s extended continental shelf, the
United States and Mexico engaged in negotiations to divide the area between them.63
International legal concerns prevented either nation from attempting to explore or
exploit the petroleum resources of the Western Gap until they finalized negotiations on the
Delimitation Treaty that claimed the region as an extension of each nation’s continental
shelf and defined the boundary.64 Treaty negotiations were premised on the assertion by both
nations that all of the seabed and subsoil of the submarine areas beyond the 200-mile EEZ
met the legal requirements described in Article 76 of the 1982 United Nations Convention
on the Law of the Sea (UNCLOS).65
The Delimitation Treaty, signed on June 9, 2000, gave Mexico access to about 62 percent of the Western Gap, while the United States retained about 38 percent.66 The treaty
also established a 2.8-nautical mile buffer zone along the new boundary to account for the
possibility that straddling oil and gas reservoirs may be located there.67 The nations agreed
to a ten-year drilling moratorium in the buffer zone while the geological characteristics of
the area can be surveyed.68 During the ten-year moratorium period the two nations “shall
meet periodically for the purpose of identifying, locating and determining the geological
and geophysical characteristics of such reservoirs.”69 The drilling moratorium automatically
expires ten years following the entry into force of the treaty unless the Parties modify the
period by an exchange of diplomatic notes.70 Should the moratorium expire, exploitation of
the resources in the buffer zone is still subject to significant restraints pursuant to customary
international law.71
Since 2000, nearly forty ultra-deepwater oil and gas lease tracts have been acquired
by a variety of U.S. and international companies on the U.S. side of the Western Gap
(see Figure 2). Interestingly, a substantial number of these leases adjoin the 2.8 nautical
mile-wide buffer zone and are subject to the 10-year drilling moratorium.
Despite its huge potential as part of the oil-rich Wilcox Trend, developing the resources
of the Western Gap faces more than technological obstacles. Significant legal and policy
uncertainties also confront companies that seek to exploit the region’s hydrocarbons.
Moreover, there is no precedent for oil production along an international maritime boundary
on the extended continental shelf such as in the 2.8-mile buffer zone that separates the United
States and Mexico in the Western Gap. Consequently, those seeking to manage and develop
the resources of the Western Gap will face a challenging and unmarked trail.
The U.S.-Mexico Maritime Boundary region including the Perdido Foldbelt, Walker
Ridge, and Western Gap contains hydrocarbon resources of immense importance to the
two nations. Yet, proper management and production of these resources will be severely
hampered by a variety of legal and policy impediments that await resolution. Resolving
many of these impediments will only be possible through the collaborative efforts of both
nations.
It is the contention here that the U.S. and Mexican governments need to take a more
proactive and collaborative approach toward managing the transboundary hydrocarbon
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resources in the deep waters of the Gulf of Mexico. Efforts beyond those put forward
by private sector interests need to be examined. If successful, rather than an arena for
competition and legal strife, the U.S.-Mexico Maritime Boundary Region can serve as a
model of cooperative management. Such a model would benefit both nations and serve as
a useful guide for the rest of the international community.

International Law and Transboundary Offshore Hydrocarbon Fields
International Customary Law
Customary international law constitutes a primary basis for cooperation in the exploration
and exploitation of transboundary resources. Well-established customary norms place an
obligation on states to prevent activities that may cause damage to the legitimate rights and
interests of other states.72
Nations that share transboundary fugacious resources such as oil and gas have long
recognized the danger of the so-called rule of capture approach to allocating ownership
and, conversely, the benefits of cooperative management and exploitation.73 For example,
by 1986, about 40 nations that share offshore transboundary hydrocarbon resources had
adopted agreements of cooperative management and exploitation.74 Although the precise
perimeters under customary international law of this obligation to cooperate is still evolving,
the absolute ownership or sovereignty over the shared resource granted under the traditional
rule of capture has been unambiguously rejected as both wasteful and inequitable and has
been replaced.75
It is still too early in the progressive development of any customary rule to determine
whether nations that share transboundary oil and gas fields are obligated to adopt certain
cooperative mechanisms, such as joint development or unitization agreements before
exploitation can begin.76 However, David Ong, in his comprehensive study of the status
of customary law and shared offshore hydrocarbon deposits, summarized the existing
customary rules as follows:
First, there is an established obligation to cooperate in reaching agreement
on the exploration and exploitation of transboundary deposits. Second, in the
absence of such an agreement, there is an obligation to exercise mutual restraint
with respect to the unilateral exploitation of the resources.77
According to Ong, while unilateral exploitation is strictly prohibited, even exploration
is subject to a general obligation to notify, inform, and consult the other interested states
in good faith because exploratory drilling can be construed as representing irreparable
prejudice to the interests of other states.78 This duty to notify and inform is “triggered by
the detection of a common deposit, and is to be followed by mutual consultations on the
most effective or optimum way to exploit the resources concerned without damaging the
legitimate interests of the other interested states.”79
UNCLOS and Mutual Restraint
Mutual restraint in the absence of a cooperative agreement to explore and exploit
hydrocarbon resources is strengthened further by Articles 81, 78, and 56 of the 1982
United Nations Convention on the Law of the Sea (UNCLOS.)80 Mexico has signed and
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ratified UNCLOS.81 The United States, in contrast, is not a party to UNCLOS, although it
claims that that most of the Convention represents international customary law.82 Despite
broad consensus in favor of acceding to UNCLOS, up to now a small number of U.S.
Senators, using special procedures of the institution, have kept the convention from being
voted on by the full Senate.83 It is unclear how long the United States will remain outside
of UNCLOS due to this ongoing political stalemate.84
UNCLOS Article 81 grants each coastal state the exclusive right to authorize and
regulate drilling on the continental shelf for all purposes. This exclusive right prevents a
state from relinquishing its sovereign rights to the minerals in place in its continental shelf or
exclusive economic zone if it fails to explore or exploit those resources or remains inactive
after another state requests that it cooperate in determining the perimeter or contents of the
deposit.85
UNCLOS Articles 78 (dealing with the continental shelf) and 56 (dealing with the
exclusive economic zone) further support the notion of mutual restraint by requiring the
coastal states to exercise due regard to rights and duties of other states and to act in a manner
compatible with the provisions of the Convention. In light of the numerous provisions in
UNCLOS that provide coastal states with the sovereign right to exclusively explore and
exploit the nonliving resources of the EEZ and continental shelf, mutual restraint over the
unilateral exploration and exploitation of transboundary hydrocarbons is obvious.
Moreover, UNCLOS article 300 requires that “States Parties shall fulfill in good faith
the obligations assumed under this Convention and shall exercise the rights, jurisdiction
and freedoms recognized in this Convention in a manner with would not constitute
an abuse of right.” Interpretation of this article is open to conjecture. However, it has
been suggested that it should be read to restrict both the unnecessary and arbitrary
exercise of rights, jurisdiction, and freedoms, as well as the misuse of powers by states
parties.86 Failing to exercise mutual restraint and to unilaterally explore and exploit
transboundary hydrocarbons may be viewed as a violation of good faith or as an abuse of
rights.

Enclosed and Semi-enclosed Seas under UNCLOS
The Gulf of Mexico qualifies as a semi-enclosed sea under UNCLOS article 122.87 Article
123 provides that “States bordering an enclosed or semi-enclosed sea should co-operate
with each other in the exercise of their rights and in the performance of their duties.”
Despite the hortatory nature of the duty to cooperate under Article 123 by the use of
the word “should” rather than “shall,” it has been interpreted as requiring states with
interests in a common resource, such as transboundary hydrocarbons, to negotiate in good
faith with a view to concluding an agreement when their interests collide.88 Article 123
contains additional obligations to cooperate in the conservation of marine living resources,
protection of the marine environment, and coordination of marine scientific research.89
Development of hydrocarbon resources is not included among this list of activities subject
to heightened obligation. However, it has been suggested that there would be no reason a
principle enjoining cooperation in respect to the management of common marine resources
in semi-enclosed seas would be included in UNCLOS at all if it was meant to establish no
legal effect but only a moral obligation.90 At the very least, UNCLOS provides additional
impetus to the view that mutual restraint regarding transboundary hydrocarbons in the U.S.Mexico maritime boundary region is required and that additional steps toward cooperatively
managing those resources must be undertaken prior to exploration or exploitation.
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Unity of a Common Hydrocarbon Deposit
The purpose of international customary and conventional legal obligations to cooperate in
the development of hydrocarbons that straddle boundaries between states is to preserve
of the “unity of deposit.”91 One commentator has described the problem associated with
protecting the unity of deposit as follows:
These deposits are characterized by a complicated “equilibrium of rock
pressure, gas pressure and underlying water pressure,” so that extracting natural
gas or petroleum at one point unavoidably changes conditions in the whole
deposit. One possible result is that other states cannot extract the minerals from
their part of the deposit, even if the first state has extracted only that portion
originally situated in its territory or continental shelf.92
Protecting the unity of deposit through cooperative measures such as joint development
and transboundary unitization balances efficient exploitation with the inherent, sovereign
rights of coastal states over natural resources on their continental shelves.
Estimates of reservoir volume and size for purposes of protecting the unity of deposit
are difficult to determine and depend on a range of geological and engineering factors.
While seismic studies can provide loose estimates, the only way to estimate a reservoir
with precision is to drill on both sides of the boundary and to share and compare the
resulting well data.93 Further technical complexity arises from the fact that deposits are not
homogeneous or of equal value throughout.94
In the Gulf of Mexico, the unity of deposit in the Western Gap has already been
estimated to the satisfaction of the government parties as falling within the 2.8-nautical
mile buffer zone.95 Whether the parties will still accept the buffer zone after more appraisal
and development work is conducted remains to be seen.
In contrast, the unity of deposit along the U.S.-Mexico boundary in the Perdido
Foldbelt region is more problematic. Given the geological and geographical continuity
of the deposits, more studies and exploratory drilling will be required to determine the
precise perimeters of the unity of deposit. As exploration continues closer to the boundary,
greater political, economic, and legal urgency will be placed on precise determinations of
unity of deposit in the region.96

Western GAP—Extending Continental Shelves Beyond 200 Miles Under
Article 76 of UNCLOS
Procedures for Extending Continental Shelves Beyond 200 Miles
Troublesome legal questions confront coastal states that seek to extend their continental
shelves beyond 200 miles. This observation is especially true regarding the international
legal status of the Western Gap. Unique geological characteristics of the region coupled with
the fact that the United States is not a state party to UNCLOS make claims of jurisdiction
complicated. The United States and Mexico will need to resolve these issues prior to oil
and gas production beginning on either side of the boundary.
As a result of President Truman’s famous Proclamation in 1945, the United States
became the first nation to assert “jurisdiction and control” over the natural resources of its
continental shelf.97 Prior to this assertion the continental shelf merely defined a particular
geologic feature and had no independent legal status. However, within a short period other
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nations also asserted jurisdiction over their adjacent continental shelves and the practice
was substantially codified in the 1958 Convention on the Continental Shelf.98 The United
States and Mexico are parties to the 1958 Convention, which provides in Article 1 that
the continental shelf of a coastal state extends beyond a depth of 200 meters to “where
the depth of superjacent waters admits of the exploitation of the natural resources” of the
shelf.99 This ambiguous definition of the limits to the continental shelf based on the notion
of exploitability proved unsatisfactory and was superseded by Article 76 of UNCLOS.
UNCLOS Article 76 radically changed the extent of each coastal state’s continental
shelf by expanding the minimum outer limit of the legal continental shelf to 200 nautical
miles offshore, even if the geologic continental shelf did not extend that far.100 Moreover,
UNCLOS allowed extension of the coastal state’s continental shelf beyond 200 miles if
certain criteria relating to the geologic continental shelf, slope, and rise extends farther than
200 miles.101
Coastal states are to submit evidence to the Commission on the Limits of the Continental
Shelf (CLCS), which “shall make recommendations to coastal States on matters related
to the establishment of the outer limits of their continental shelf.”102 Establishment of the
CLCS was part of the political compromise reached during the Law of the Sea negotiations
that ultimately allowed some nations to claim continental margin areas beyond 200 miles.
As part of this compromise, coastal states are required to make payments or contributions
to the International Seabed Authority if they exploit nonliving resources on the continental
shelf beyond 200 miles.103
Originally, submissions to the CLCS were to take place “as soon as possible, but
in any case within 10 years of the entry into force of this Convention for that State.”104
Some delegations began to express concerns regarding the difficulty of complying with this
time limit.105 Among other arguments, they pointed out that the CLCS did not adopt its
Scientific and Technical Guidelines until May 13, 1999. Consequently, they argued that the
10-year period specified in Article 4 of Annex II should not begin until that later date. After
extensive discussions, it was decided by the Meeting of the States Parties that May 13,
1999 should be the date of commencement of the 10-year period for making submissions
to the CLCS for a state for which the Convention entered into force.106 Consequently, the
current situation provides for submissions before May 13, 2009 or within 10 years of a
state’s ratification of or accession to UNCLOS.
The submission requires information on the natural prolongation by the use of either
of two formulae. A distance formula allows an extension 60 miles from the base of the
foot of the continental slope,107 or a sediment-thickness formula allows an extension to “a
distance where the thickness of the sedimentary rocks is at least 1 per cent of the shortest
distance from such point to the foot of the continental slope.”108
Coastal states must go through an expensive and time-consuming process of collecting
and analyzing detailed bathymetric and seismic data to satisfy the requirements of UNCLOS
Article 76.109 Scientific and technical guidelines were adopted by the CLCS in 1999 to assist
coastal states in making submissions.110 Article 76(8) provides that the CLCS “is to make
recommendations to coastal States on matters related to the establishment of the outer
limits of the continental shelf.”111 It goes on to state, “[t]he limits of the shelf established
by a coastal State on the basis of these recommendations shall be final and binding (italics
added).”
It is currently unclear what responsibilities the submitting State has once it receives
“recommendations” by the CLCS. Nor is it precisely clear what is meant by the term “on
the basis of” these recommendations. UNCLOS Annex II, which establishes the governing
framework for the CLCS, provides that a coastal state that disagrees with a recommendation
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is to make a new submission to the CLCS.112 However, it is hard to predict how this potential
ping-pong match of submission/recommendation/resubmission between a submitting state
and the CLCS should end if a serious disagreement over a recommendation emerges.
There is no question that coastal states, rather than the CLCS, have the final say
on the outer limits of their continental shelves.113 Accordingly, the main purpose of the
CLCS is to provide guidance to coastal states to assist them in properly complying with
the requirements contained in Article 76.114 Although the CLCS may communicate to the
international community that a particular submission is not in accordance with Article 76, it
does not have the competence to assess whether the coastal state has properly established the
outer boundaries of the continental shelf beyond 200 miles.115 It is up to individual states, the
international community, or even the International Seabed Authority to decide whether to
accept or challenge the outer continental shelf boundary proclaimed by a particular coastal
State.116 Despite the CLCS’s limited authority, the Commission’s role in legitimizing or
de-legitimizing a claim made by a coastal state should not be underestimated.117
Finally, there is an important caveat in Article 76(10) and paragraph 5(a) of Annex I
of the Rules of Procedure, which is intended to prevent the Commission from examining
a submission where a land or maritime boundary dispute exists.118 This sensitivity to the
sovereign rights of nations to determine their maritime boundaries is not present in regards
to the Western Gap because no maritime dispute exists between the United States and
Mexico.119

Article 76 and the Western Gap
Every coastal state is entitled to the continental shelf throughout the natural prolongation
of its land territory or to a distance of 200 miles.120 These rights are an inherent aspect of
each state’s sovereignty and do not depend on occupation or any express proclamation by
the coastal state.121 It is ultimately the coastal state that establishes the outer boundary of its
continental shelf. Nevertheless, submitting a claim to the CLCS serves an extraordinarily
important purpose of assuring the international community that a nation’s claim complies
with Article 76 as well as removing the threat that the claim will be legally or politically
challenged as illegitimate.122
Regarding the Western Gap, Mexico is required to make its submission to extend its
continental shelf by May 13, 2009 because it became a states party to UNCLOS prior to
May 13, 1999. In contrast, the latest date that the United States would be required to submit
its claim is 10 years after it accedes to the Convention.
Mexico has made no public statements regarding its preparations or schedules for its
CLCS submission, but there is every reason to believe that it intends to meet its May 13,
2009 deadline.123
It can be assumed that it will rely on UNCLOS article 76(4)(i) as authority for its
submission. This assumption is based on seismic and geological studies of the bathymetry
of the Gulf of Mexico basin that characterize it as a “geological continuum” that is a
natural prolongation of the continental shelves of both the United States and Mexico.124
Beginning in the 1990s, to the surprise of the U.S. and Mexico’s scientific communities,
geological studies indicated that deep sediments have gradually covered the Gulf basin from
continental shelves and slopes to the abyssal plain, including the Western Gap region.125
These sediments are thickest in the deepest part of the Gulf basin due to the force of gravity.
The thickness of the sediments (many miles deep in places) seems to satisfy the requirement
in UNCLOS article 76(4)(i), which requires that the “thickness of the sedimentary rocks
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is at least 1 percent of the shortest distance from such point to the foot of the continental
slope.”
It is unknown how far along Mexico is in preparations for its 2009 submission to the
CLCS. However, a desktop study commissioned by the U.S. government supports a finding
that the Western Gap qualifies as an extension of the continental shelves of the United
States and Mexico under the criteria contained in UNCLOS Article 76(4)(i). According to
the study,
With a well-defined FOS [foot of slope], and given the very thick sediments in
the area, there should be no question that all of the area outside of the present
U.S. EEZ out to the Mexican EEZ is claimable by the U.S. or Mexico according
to Article 76.126
This assertion is based on existing information and further geophysical and bathymetric
data must be collected in the Gulf of Mexico before the United States will be in a position
to properly make a submission to the CLCS.127
Benefits of U.S.-Mexico Collaboration in the Western Gap
Although initial scientific studies indicate that the two nations will be able to satisfy Article
76(4)(i) due to the tremendous thickness of sediments in the deep Gulf basin, problems
may still emerge given the potential difficulty in precisely measuring sediment distribution.
The famed geologist, Hollis Hedberg, suggested that the so-called Irish Proposal,128 which
eventually was incorporated as article 76(4)(i), was technically impracticable. Hedberg
expressed the following concerns:
[B]ecause of the irregularity of sediment distribution in the oceans, the very
gradual changes in thickness in many areas, the difficulty of conclusively
determining the true base of the sedimentary column due to interbedding of
igneous and sedimentary rocks, and the technical impediments to accurate
measurement of sediment thickness, this proposal would be too impracticable
in application to deserve serious consideration.129
Clearly, the delegates to UNCLOS were not as concerned about the impracticability of
the Irish Proposal as Hedberg or they would not have incorporated it into the Convention.
Nevertheless, problems associated with the issue of determining sedimentary thickness
continue to raise concerns. For example, the CLCS has invoked the principle of continuity
in its application of Article 76(4)(1). This requires specific documentation of the continuity
between the sediments at each fixed point and the sediments at the foot of the continental
slope. The Commission has refused to accept calculation of average distribution of
sediments as a solution to the problem of complex and irregular topography.130
At this point, there is no particular reason to believe that the ambiguity associated with
irregular topography and uneven deposits of sediments may pose problems when Mexico
and/or the United States submits their respective claims to the CLCS. However, the stakes
for both nations in legitimizing their claims to the Western Gap are huge. Any controversy
over the legitimacy of either nation’s claim may place at risk the legal standing of the
2000 Delimitation Treaty and the oil- and gas-leasing regime that is currently in place. For
example, should any questions be raised concerning the scientific legitimacy of Mexico’s

Downloaded By: [Texas A&M University] At: 17:05 30 May 2008

Hydrocarbon Development in the Deepwater of the Gulf of Mexico

15

CLCS submission, some states parties to UNCLOS may renew their former position that
the Western Gap falls outside of national jurisdiction and is part of the “International
Area” subject to the common heritage of humankind.131 This scenario would create legal
uncertainty and significantly disrupt ongoing efforts by U.S. leaseholders to explore existing
lease blocks in the Gap.132
In light of the important benefits that a successful CLCS submission by Mexico would
bring to both nations, it would be in their joint interests to closely cooperate in efforts
to collect scientific data for purposes of meeting the article 76 obligations as well as to
collaborate on a unified approach in making their submissions to the Commission.

Obstacles to Collaboration
The greatest obstacle to collaboration between the United States and Mexico in efforts to
extend their respective continental shelves in the Western Gap is the fact that the United
States is not a state party to UNCLOS. Joint submissions to the CLCS by states’ parties with
adjoining continental shelves are an option under Article 76. Collective submissions help
to reduce costs, provide uniformity, and improve political relations. In May 2006, France,
Ireland, Spain, Great Britain, and Northern Ireland collectively prepared a joint submission
to the CLCS on the extended continental shelf in the Celtic Sea and Bay of Biscay area.133
As a non-states party, the United States has foreclosed any opportunity to engage in a joint
submission with Mexico.134
It is clear that the United States has the sovereign authority to unilaterally extend
its continental shelf beyond 200 miles in the Gulf of Mexico and that the CLCS is not
competent to assess whether a coastal state has established its outer limits of the continental
shelf, as this falls within the sovereign authority of claiming and non-claiming individual
states.135 Nevertheless, because other states can react and either accept or not accept the
limit established, the recommendations by the CLCS will likely still have important legal
and political consequences. As long as the United States remains outside of UNCLOS it is
unlikely to gain the sanctity and legitimization yielded by a positive recommendation of its
claim by the CLCS, either jointly with Mexico or unilaterally.
The United States government has officially stated that it does not need the imprimatur
of the CLCS to claim the extended continental shelf in the Western Gap because Article 76
reflects international customary law.136 Consequently, as long as it bases its claim on criteria
in Article 76, there is no reason to bring a submission to the CLCS until 10 years after it
accedes to the Convention, nor does it need to comply with the revenue-sharing provisions
in Article 82 until it accedes.137 However, these U.S. assertions are open to question. It is
in the interest of both Mexico and the United States and the private sector leaseholders to
answer these questions and to create a stable legal environment in the Western Gap.
There have been objections to the assertion that Article 76 represents international
customary law since the earliest days of UNCLOS. Conference President, Tommy Koh, in
his statement at the final session of the Conference, said:
Even in the case of article 76 on the continental shelf, the article contains new
law in that it has expanded the concept of the rise. This concession to the
broad margin states was in return for their agreement for revenue-sharing on
the continental shelf beyond 200 miles. It is therefore my view that a State
which is not a party to this Convention cannot invoke the benefits of article
76.138
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Other commentators have observed that while continental shelf claims consistent with
Article 76 are likely compatible with customary law, use of the procedures and mechanisms
of the CLCS are new and do not reflect customary norms.139 It has been argued by some
authors that nothing in the Convention precludes non-parties from making a submission to
the Commission.140 In fact, the Commission had requested a legal opinion on whether it
could respond to submissions by non-parties to the Convention. At the Eighth Meeting of
the States Parties held in 1998 it was decided that the issue did not need to be answered
until a non-party actually attempted to make such a submission.141
However, in the most recent scholarly effort to address the question, the influential
International Law Association’s (ILA) Committee on Legal Issues of the Outer Continental
Shelf has determined that non-parties do not have a right to make submissions to the
CLCS.142 The Committee cited language by the Permanent Court of International Justice
in the Free Zones of Upper Savoy and the District of Gex case for the proposition that
rights under a treaty can be accorded to non-parties by parties to the treaty only if such
rights are stated in a sufficiently clear manner and there is an intention on the part of the
states parties to accord a right, and an acceptance of the right by the third state.143 To
ascertain this intention, the Committee examined language in UNCLOS Article 4 of Annex
II, which provides that a coastal state is to make a submission “as soon as possible but
in any case within 10 years of the entry into force of this Convention for that State.”144
According to the Committee, the language and drafting history of Article 4 of Annex II
provides support for a finding that it was not intended to accord a right to non-parties.145
Moreover, it was noted that compromise on the acceptance of Article 76 was conditioned
on inclusion of Article 82’s requirements for revenue sharing in continental shelf areas
beyond 200 miles.146 Article 82 has not created an obligation on non-parties and therefore
it should not be presumed that rights were granted to third parties without imposing at the
same time concomitant obligations.147
Under similar reasoning, disputes concerning the interpretation or application of article
76 between states parties are subject to the compulsory dispute settlement provisions in
Part XV of the Convention.148 Non-parties are not subject to the same dispute settlement
obligations and therefore should not be entitled to the benefit of utilizing CLCS procedures.
Finally, the Committee shed light on the meaning of the term “final and binding.” It
pointed out that Article 76(8) provides that the limits of the continental shelf established
by a coastal state on the basis of the recommendations of the CLCS are to be “final
and binding.”149 Once the outer limits of the continental shelf has been established,
it will be final and binding on the coastal state concerned and other states parties to
the Convention.150 Conversely, if the outer limits of the continental shelf have not been
established in accordance with the substantive and procedural requirements of Article 76,
the limits may be challenged.151
These conclusions by the ILA cast considerable doubt on any notion that a non-party,
such as the United States, can comfortably rely on international customary law as authority
for its claim to extend its continental shelf beyond 200 miles. To the contrary, until a nonparty becomes a member of the Convention and completes the substantive and procedural
requirements of Article 76, its claim will never be viewed as “final and binding” and it will
remain vulnerable to challenge.
From the perspective of the oil and gas industry, this means that any rights granted
by the U.S. government to explore or exploit resources in the Western Gap are clouded
and potentially subject to legal challenge.152 This unsettled legal environment is a primary
reason why the oil and gas industry has strongly advocated for quick U.S. accession to
UNCLOS.153 Until the United States becomes a party to the Convention, and successfully
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submits its claim to the CLCS, it is very unlikely that the industry will take the risk of
investing large sums in the hydrocarbon resources of the Western Gap.
The preceding discussion of evolving principles of international law applicable to
the potential transboundary hydrocarbons in the Perdido Foldbelt, Walker Ridge, and
Western Gap indicates that it is in the national interest of both the United States and
Mexico to engage in a much more robust program of cooperation than is currently in place.
Meaningful cooperation should no longer be viewed as entirely the burden of private-sector
business interests. It is time for the U.S. and Mexican governments to work together to
comprehensively manage the transboundary regions in the Gulf of Mexico. The Puerto
Vallarta Draft Treaty is one effort in that direction.

The Puerto Vallarta Draft Treaty on Coordination of Transboundary
Hydrocarbons in the Gulf of Mexico
Purpose of the Treaty
A distinguished team of geologists and lawyers formulated the PVD Treaty in 1991.154
This group recognized that in the past, the abundance of oil and gas resources on each side
of the maritime boundary made the issue of cooperation primarily a commercial one. But
that deposits situated in areas near political borders will sooner or later affect the sovereign
rights of the nations themselves and will be protected.155 They noted that neighboring
countries rarely address alternative policy scenarios until they have reached the level of a
crisis. By that point solutions may be much more difficult to attain because they become
burdened with intransigence and enflamed by nationalist attitudes.156 The PVD Treaty was
created to prevent crises from developing by serving as an anticipatory master plan for all
of the transboundary hydrocarbons in the Gulf of Mexico.

2 Summary of the Treaty’s Provisions
The PVD Treaty is organized as follows:
Ĺ A Preamble broadly describing the intent and purpose of the Treaty.
Ĺ Article 1, which explains the geographical limits and scope of activities covered by
the Treaty.
Ĺ Article 2, which provides a detailed set of guiding principles that govern the Parties’
rights and obligations.
Ĺ Article 3 establishes the mechanism used to identify transboundary hydrocarbon
deposits and requires notification of the Joint Permanent Coordinating Commission
(JPCC, or Commission), the main policymaking body implementing the Treaty.
Ĺ Article 4 establishes the bilateral JPCC and defines its makeup and operating
authority.
Ĺ Article 5 mandates that all activities relating to transboundary hydrocarbon deposits
be only undertaken subject to provisions of a Bilateral Coordination Scheme (BCS).
It also contains procedures and a detailed list of criteria that must be included in the
BCS.
Ĺ Article 6 provides for notification requirements in case there is an “imminent
environmental danger” as a result of activities of the BCS.

Downloaded By: [Texas A&M University] At: 17:05 30 May 2008

18

R. J. McLaughlin
Ĺ Articles 7 and 8 contain dispute settlement provisions that move from good faith
consultations to other more formal dispute settlement forums if the parties fail to
resolve the issue.
Ĺ Articles 9, 10, and 11 address ratification, entry into force, amendments, and
denunciation and termination of the Treaty.

These articles were modeled after existing transboundary hydrocarbon treaties and on
innovative concepts that do not exist in current conventional practice.157 It will be useful to
look at each of these articles in more detail.
The PVD Treaty contains a Preamble that describes the intent and purpose of the
instrument. It states that the parties wish to ensure that activities related to transboundary
hydrocarbons in the Gulf be undertaken within the spirit of cooperation and friendly
relations. In this regard, it specifically refers to United Nations General Assembly
Resolution 34/99 of December 14, 1979, on the Development and Strengthening of Good
Neighborliness Between States.158 It also reaffirms each nation’s sovereign rights over
its natural resources by referring to United Nations Assembly Resolution 1803/XVII of
December 14, 1962, “which establishes the right of each country to freely dispose of
its natural resources in accordance with its national interest and in conformity with the
rules and conditions which its people freely consider to be necessary or desirable.”159 It
also recognizes Principle 21 of the Declaration adopted in Stockholm by United Nations
Conference on the Human Environment, on June 16, 1972, which reasserts the sovereign
right of nations to exploit their own resources pursuant to their own environmental policies
subject to the responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other states or areas beyond the limits of national
jurisdiction.160 Finally, it provides that the treaty is to be fully consistent with obligations
and positions created under other international agreements and the domestic constitutional
and legal requirements in each nation.161
The preambular language is clearly intended to establish the political and legal setting
that frames the treaty articles that follow. This setting involves a delicate balance of
encouraging cooperation and joint development of transboundary resources as mandated
by established and evolving principles of international law, while upholding Mexico’s
Constitutional requirements that the state has “inalienable” ownership of its natural
resources. The drafters attempted to maintain this delicate balance throughout the draft
Treaty, with mixed results.
Article 1 establishes that the provisions of the treaty pertain to “hydrocarbon deposits
that extend across the common maritime boundary established by the Parties.” Scientific
research, exploration and exploitation, environmental inspection, surveillance, and safety
measures on either side of the boundary are controlled by the treaty, in accordance with
their respective national laws and regulations.162
Article 2 provides a set of nine guiding principles that govern the coordination
mechanisms that are created in other articles of the treaty. Some of these principles are
well-established principles of customary international law such as the duty of good faith,163
the duty to refrain from causing damage to the resources or environment of the other
party;164 and the duty to consult.165
Others are purely conventional and unique to the functioning of this particular treaty
such as the “duty not to take advantage of or use their respective national law and regulations
and applicable rules of international law in such a way as would unnecessarily impede
the equitable and reasonable utilization and distribution and conservation of transboundary
hydrocarbon resources”;166 and the duty to use “proprietary information exchanged between
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the Parties to be subject to the conditions of confidentiality established by the Party providing
such information.”167
How these guiding principles are likely to be interpreted and applied is open to
conjecture. However, they serve an important purpose by encouraging effective cooperation
in all activities and restricting the unnecessary or arbitrary exercise of authority or the misuse
of power by the two parties.
Article 3 establishes the criteria to identify transboundary hydrocarbon deposits and to
protect them from unilateral exploitation. If either of the state parties or any person under
their jurisdiction or control establishes the probable existence of a hydrocarbon deposit,
which it reasonably believes to extend across the common maritime boundary, it must
promptly notify the Commission.168 From the date of declaration by the Commission, there
is to be a moratorium on any drilling or drilling-related activities until the parties have
mutually agreed on a BCS.169
If it is determined that an identified hydrocarbon deposit is wholly situated on one
side of the boundary, the party on the other side shall not derive from the treaty any rights
of access to that deposit.170 Nor can it engage in directional drilling from its side of the
boundary without a separate mutual agreement to that effect.171
Article 3(6) provides that the treaty also applies “to probable or confirmed
transboundary hydrocarbon deposits identified by either of the Parties prior to the entry into
force of the Treaty, and within 180 days thereafter the Parties shall comply with pertinent
provisions of this Article.” Moreover, the moratorium and notification requirements are
immediately binding on the date of entry into force of the Treaty.172
Article 4 establishes the Joint Permanent Coordinating Commission, which is modeled
after the U.S.-Mexico International Boundary and Water Commission.173 Each party
appoints one Commissioner who shall in turn appoint a respective Secretariat and Scientific
and Technical Staff.174 The Commissioners are responsible for supervising all aspects of the
Commission and for the implementation of any applicable BCS.175 Each state party bears the
expenses of the functioning of its respective Commissioner.176 The Commissioners jointly
recommend to the parties measures to be taken to adequately implement the treaty.177
Article 5 is by far the longest and most complex article in the draft treaty. It mandates
that a BCS accompany all activities relating to probable transboundary deposits.178 It
provides that Article 5 does not apply to activities intended to lead to the identification
of transboundary hydrocarbon deposit sites.179 However, once a probable deposit has been
identified and that information has been conveyed to the JPCC triggering the moratorium
provided by paragraph 2 of Article 3, the parties have 60 days to commence negotiations
on a BCS.180 The negotiations are to take place under the auspices of the Commission and
are to govern all activities pertaining to the identified probable transboundary deposits.181
The remainder of Article 5 contains procedures to negotiate the BCS and guiding
principles and criteria that must be contained in any scheme. Examples include:
Ĺ Criteria to determine location, volume, migratory rate from one side of the boundary
to the other, and equitable apportionment of the deposit.182
Ĺ Organization and description of a detailed extraction plan and joint activities
containing all rights and obligations of the parties.183
Ĺ Approaches and methods for solving problems stemming from legal impediments
to joint activities that may be imposed by the national laws and regulations of either
of the parties.184
Ĺ Definitions and plans for scientific studies, supervision, and inspection measures
and reports.185
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Ĺ Criteria for naming and supervising the work of a National Operator or Operators,
as well as the type of technology, methodology, and equipment to be employed.186
Ĺ Conditions relating to artificial installations and structures.187
Ĺ Determination of measures to secure optimum resource recovery and allocation of
costs and revenue.188
Ĺ And establishment of standards to protect the environment and to respond in case of
emergency in accordance with Article 6 and under a previously defined emergency
plan.189

Article 6 provides the procedure to abate an environmental incident with as little delay
as possible. It places an obligation on the parties to immediately notify the Commission
if either has knowledge of or reason to believe that there is an “imminent environmental
danger” as a result of the activities of a BCS.190 The Commission has the responsibility to
inspect and, if necessary, suspend all activities.191 Based on the standards and guidelines
contained in the BCS, the Commission is to direct and supervise those measures necessary
to rectify the imminent threat.192 The Commission is to ascertain the costs of the rectifying
measures and the parties are to reimburse it for their prorated share.193
Article 7 contains procedures to resolve disputes between the parties. If good-faith
efforts by the technical staff to resolve any differences have not occurred within six months,
the differences are to be submitted, along with the entire record, to the parties for resolution
by consultation.194 If good faith consultations during a period of 12 months do not result
in an accommodation, a Committee of Inquiry is to be appointed to study and verify the
facts of the situation and to report to the parties.195 After receiving the report, the parties
have an additional six months of consultations to reach an agreement and if they fail to do
so the provisions of Article 8 apply.196 Article 8 requires that the parties promptly enter
into formal, direct negotiations for the purpose of resolving the disagreement.197 Should
face-to-face negotiations fail after a period of six months, they are to refer the matter to
mediation, conciliation, arbitration, the International Court of Justice, or any other means
of peaceful settlement.198
Articles 9, 10, and 11 are procedural provisions dealing with ratification, entry into
force, amendments, and termination of the draft treaty. It is important to note that should
either party exercise its right to termination upon one-year notice, all BCS in force are to
be carried out to their completion.199

F. Recommendations for Future Action
Offshore transboundary resource exploitation triggers a broad range of challenges. In the
absence of a workable cooperative agreement between the United States and Mexico,
commercializing the huge reservoirs of hydrocarbons that exist in the ultra-deepwater
maritime boundary region will be more difficult legally and politically. The value of
cooperation in overcoming many of these challenges is evidenced by the large number of
international cooperative agreements dealing with the equitable allocation of transboundary
hydrocarbons that already exist.200 While many of these transboundary resource agreements
may serve as useful models, the draft PVD Treaty is especially important because it has
incorporated many features that are uniquely suited to the Gulf of Mexico.
However, much work needs to be done in advance of creating a cooperative agreement.
Resolving several preliminary issues would be helpful in setting the stage for negotiations
over any future agreement. First among these is for the United States to become a party
to UNCLOS. This is especially important in regards to future hydrocarbon development in
the Western Gap. For example, if the United States remains outside the Convention, private
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sector investors and other nations will be placed in the precarious situation of having to rely
solely on unilateral interpretations of customary legal rights for authority over U.S. claims
in the Western Gap. It will be very difficult to convince the international oil industry to risk
investing in the Western Gap without the legal assurances that can only be provided by U.S.
membership in UNCLOS coupled with the imprimatur provided by the CLCS legitimizing
the nation’s claim to an extended continental shelf. Moreover, in the absence of a final
decision on the validity of the U.S. claim, Mexico will be placed in an awkward negotiating
position in regards to the moratorium on drilling in the 2.8-nautical mile buffer zone that is
scheduled to expire in 2010.201
Second, any successful cooperation agreement is dependent on clarifying and
reforming Mexico’s domestic law prohibiting foreign exploitation of natural resources.
These reforms would not necessarily require drastic changes such as allowing direct
investment into the Mexican energy extraction industry. Initially, all that may be required
is clarifying the legal status of fugacious transboundary hydrocarbons located in reservoirs
shared by the two countries. Mexican law currently prohibits the awarding of concessions
or any variety of joint venture between foreign corporations and Pemex that might
imply sharing investments, reserves, output, or profits.202 This interpretation would have
to be clarified to allow the type of coordinated international effort to jointly develop
transboundary deposits envisioned by any cooperative agreement. For example, it could be
persuasively argued that shared fugacious resources located in transboundary reservoirs do
not fall within the ambit of Article 27 of the Mexican Constitution.203 The international
community’s rejection of the rule of capture to common pools of fugacious resources and
acceptance of correlative rights to a just share by all co-owning parties provides strong
support for such an interpretation of Article 27. However, national sensitivity to anything
that resembles relinquishing sovereignty over its resources may make this argument quite
controversial.204
Whether this type of legal clarification is possible at this time is unclear. The Fox
Administration and his National Action Party (PAN) tried to promote energy reform in
2004 with little success.205 Similarly, the recently elected President, Felipe Calderon,
who was Fox’s Energy Minister, has spoken publicly about his desire to open Mexico’s
energy industry to more foreign investment. However, he has been silent on the subject
since his razor-thin and politically divisive victory over Manuel Lopez Obrador.206 Some
observers believe that as a consequence of the painful 2006 national election any political
movement toward opening up the nation’s oil industry will be shelved and replaced with
initiatives addressing poverty reduction and other social deficiencies ingrained in the
country.207
Regardless of the near-term political situation in Mexico, further study regarding
the legal obstacles under Mexican domestic law to joint development of transboundary
hydrocarbons in the Gulf of Mexico would be quite useful. This research and dialogue
should begin as soon as possible in anticipation of the day in the not too distant future when
a viable production plan is put forward for one of these ultra-deepwater transboundary
discoveries.
Third, clarification of U.S. law will also be important. A host of legal questions surround
the development of the hydrocarbon resources located in the U.S.-Mexico Maritime
Boundary Region. A detailed analysis of domestic legal issues that may impede such
development is beyond the scope of this article. Nevertheless, it may be helpful to pose a
few questions in need of resolution. These questions include: (1) How would actions taken
by a U.S.-Mexico joint development authority fit within the regulatory structure of the
Outer Continental Shelf Lands Act, the existing federal statute governing oil development
on the continental shelf?208 (2) Given the fact that “rights of the coastal State over the
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continental shelf do not affect the legal status of the superjacent waters or air space above
those waters,”209 what, if any, legal authority is available in the Western Gap to regulate
activities above any seabed lease? (3) Would the federal government have to compensate
lease holders for breach of contract or for an unconstitutional taking of property for any
damages resulting from their leases falling under the jurisdiction of a joint development
authority?210 (4) Do the National Environmental Policy Act and other environmental statutes
apply to exploration and drilling in the Western Gap buffer zone and other transboundary
deposits and how would any environmental requirements prescribed by a joint development
authority be integrated with existing environmental statutes and regulations?211
Resolving these and a whole host of other legal and policy questions relevant to
developing the hydrocarbon resources in the ultra-deepwater Gulf of Mexico should be
undertaken as quickly as possible. If private sector oil and gas investment and exploration
activities are allowed to move forward prior to addressing these issues, it will substantially
increase the likelihood of future contract and property-based disputes and litigation.
It is not a question of if, but of when the United States and Mexico exploit the
hydrocarbon resources of the ultra-deepwater boundary regions in the Gulf of Mexico.
Increased government-to-government collaboration must be an essential feature of all
future efforts to efficiently and equitably develop these resources. The objective of this
collaboration should be to identify, in both governmental and non-governmental sectors,
where innovative new efforts may provide a framework for a more sustained and systematic
approach to developing and wisely managing the transboundary hydrocarbon resources
located in the Gulf of Mexico. Models such as the draft PVD Treaty and other international
cooperative oil and gas agreements exist to guide this effort. It is now up to the leaders
in the United States and Mexico to recognize that much work needs to be done today to
develop an architecture for strengthened cooperation and to not wait until unacceptable
options are forced on them by future events.
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